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Public Administrations’ Liability —
Jurisprudential Evolution, Insurance
Implications, and a Comparative
Analysis Across Countries

Federica Ermacora,* Claims Specialist, Milan

Civil liability for damage caused by things under one’s control, as established in
Article 2051 of the Italian Civil Code, is a highly relevant topic in the Italian market.
Itisactively debated injurisprudence and represents one of the most frequent
disputesin civil matters.

Article 2051 states that “everyone is responsible for the damage caused by things in
one's control, unless they can prove it was due to unforeseeable events”.

This article focuses on the liability of public administrations, including, for instance,
cases where pedestrians or motorcyclists fall due to potholes on municipal roads.
More specifically, this piece examines the evolution of jurisprudence regarding the
applicability of Article 2051 of the Italian Civil Code to public administrations, the role
of the injured party’s conduct, and the impact on the Italian insurance market. It also
offersacomparative analysis across different countries.

Development of Case Law on Public
Administrations’ Liability

The prevailing case law attributes liability to public administrations (hereafter P.A.),
under Article 2051 of the Italian Civil Code. However, this has not always been the
case. Over the years, the Supreme Courts have adopted different approaches to
this matter.

Until the 1990s, jurisprudence generally excluded the applicability of Article 2051 of
the Italian Civil Code to the public administration, due to the extent of public property
and its widespread, direct use by the public. Therefore, it was considered impossible
for P.A. to effectively discharge their duty of supervision.

This changed with Constitutional Court ruling no. 156/1999, which established that
Article 2051 of the Italian Civil Code could be applied to P.A., but only in cases where
they exercised effective control over the public asset. This marked a departure from
the previously rigid judicial approach.!

Startingin the early 2000s, the Supreme Court progressively expanded the
applicability of Article 2051 of the Italian Civil Code to P.A., regardless of the extent
or nature of the public domain involved. This jurisprudential evolution led to a unified
judicial approach and introduced a form of strict liability for P.A.?
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Consequently, P.A. that own and manage roads open to

public traffic are generally held strictly liable under Article
2051 of the Italian Civil Code for damages resulting from
hazardous conditions related to the structure of the road
oritsappurtenances. The only exception applies when the
authority can demonstrate that the damage was caused by a
fortuitous event: an external, exceptional, and unforeseeable
circumstance capable of breaking the causal link between the
property and the harm suffered.’

The Impact of the Injured Party’s
Negligent Behavior

Having outlined the evolution of the applicability of Article 2051
of the Italian Civil Code to P.A., it is also important to highlight
that case law has progressively developed regarding the role of
the injured party’s negligent behavior.

Therelevance of the injured party’'s conduct began to emerge
with Constitutional Courtruling no. 156/1999 issued in 1999.
This decision marked a significant departure from the
previous approach, which treated liability under Article 2051
of the Italian Civil Code as a form of strict liability, without
considering the claimant’s negligent behavior.”

Subsequently, the conduct of claimants gained increasing
importance, as they are subject to a duty of care when
using public property and are expected to take reasonable
precautions to protect themselves.

From the second decade of the 2000s onward, case law further
refined the assessment of the subjective element, placing
growing emphasis on the imprudent or negligent behavior of
theinjured party.®

Recent jurisprudence continues alongin the same direction.
The prevailing position of the Supreme Court provides for the
full or partial exclusion of liability for P.A. when the injured
party could have foreseen and avoided the danger through
the exercise of ordinary diligence. Such conduct is deemed
to constitute anindependent causal factor, capable of
interrupting or mitigating the liability of the P.A.

This principle was reaffirmed by the Supreme Courtin Order
no. 20943 issued on 30 June 2022, which referred to what had
already been established in judgments no. 2480 and no. 2481
of 1February 2018.6 According to these rulings, the claimant'’s
negligent behavior may exclude or mitigate the liability of the
P.A., provided that such conduct was a decisive factorin the
occurrence of the damage.
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The Supreme Court rulingno. 16034 of 7June 2023, isarecent
and significant example of how jurisprudence isincreasingly
emphasizing the role of the claimant’s conduct in determining
liability. In this specific case, the Court dismissed an appeal
filed by a claimant who had sued the Municipality of Rome
following a fall caused by a depression in the road surface.
The Court found that no liability could be attributed to the
public administration, as the incident was solely the result of
the claimant’s negligent behavior.” Consequently, plaintiffs
arerequired to exercise a duty of caution and prudence when
using public property.

How This Affects Insurance

The jurisprudential developments outlined above have had a
significantimpact oninsurance. The previously rigid judicial
approach, which treated liability under Art. 2051 of the Civil
Code as aform of strict liability, led to frequent judgments
against P.A., resulting in anincrease in compensation claims
and a corresponding rise ininsurance costs for municipalities.

Inresponse to this trend, insurance companies have
introduced measures within General Third-Party Liability
policies to mitigate and reduce the negative economic
consequences. These measures include the introduction

of higher deductibles or Self-Insurance Retentions(S.I.R.),®
which have significantly reduced the cost of managing high-
frequency claims(so-called mass claims), by shifting their
handling to the insured P.A..

These mechanisms are incorporated into General Third-Party
Liability policies of P.A. in various forms: policies can include
deductiblesranging from EUR 500 to EUR 5,000, going as high
as EUR 30,000. Insurance companies have also modified the
policy structure by incorporating S.I.R. ranging from EUR 5,000
to EUR 100,000.°

Municipality of Milan (Case Study)

In this context, itis useful to specifically mention the General
Third-Party Liability policy of the Municipality of Milan,
covering the period from 31 December 2027, to 31 December
2024, whichincludes a S.I.R. of EUR 30,000 per claim, which
increases up to EUR 100,000 for fatal claims.”® This approach
confirms the activity of mitigating the negative impact of high-
frequency claims.

The Municipality of Milan published data on claims frequency
onits official website." As illustrated in the chart below, during
the observation period from 2016 to 2020, approximately
10,000 claims were reported, with an average of 1,990 claims
peryear. Notably, the year 2019 recorded a peak of nearly



2,800, while a significant
decrease was observed

in 2020, due to the traffic
restrictions imposed during
the COVID-19 pandemic. 1800

The chart below provides a
detailed view of the claims’
frequency recorded by the
Municipality of Milan over the
past five years, highlighting

o 2016
the annual variations.

®m Claims closed with no sequel

Ananalysis of the claims
currently under review reveals
aparticularly noteworthy trend: approximately 87% of the
10,000 total claims are classified as mass losses, referring to
events with amounts below EUR 2,000. The average amount
paid for settled claims is approximately EUR 1,900. Conversely,
large claims exceeding EUR 100,000 are rare, accounting for
only about 0.13% of the total. Among these, only two claims
were settled: one for EUR 250,000 (bodily injury) and the other
for EUR 500,000 (fatality).

Focus on Claims Frequency vs. Serverity

m Claims less than € 2.000

Claims greater than € 2.000

Source: Gen Re based on date as per endnote 1.

Public Administrations’ Liability
— Comparative Analysis Across
Different Countries

After examining the liability of P.A. within the Italian system,
itisinteresting to expand the analysis through a comparative
perspective, highlighting the differences and similarities
among Germany, France, Spain, England and Wales,

and Australia.

Germany

Public authorities have a duty to take the necessary and
reasonable precautions to prevent harm to others. This duty
does not imply the elimination of all possible risks but does

2017 2018 2019

Source: Gen Re based on date as per endnote 11

Claims Frequency Data — GTPL Policy of Municipality of Milan
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require public authorities to ensure anecessary level of safety.
If a public authority fails to fulfill the duty of care, it may be
held liable for damages pursuant to Article 34 of the German
Basic Law(Grundgesetz, GG),?in conjunction with the German
Civil Code (Birgerliches Gesetzbuch, BGB).

However, if an accident occurs despite implementation of
appropriate safety measures, it may be classified as a“general
risk of life”. Such events are considered part of the risk of
everyday life and are not necessarily attributable to negligence
onthe part of the public authority. Therefore, they do not give
rise to liability (§ 839(3) BGB)."®

France

Under the French legal system, P.A. have a duty of care to
ensure a necessary level of safety in the management of public
facilities. In cases of loss or damage arising from the use of
such facilities, itis the responsibility of the victim to establish
acausal link between the facility and the harm suffered.
However, the P.A. may avoid liability by demonstrating either
that the facility was properly maintained, that the damage
resulted from the victim’'s own fault, or that it was caused by a
force majeure event.

Spain

The Spanish system represents an exception compared to
the other systems analyzed, as there is a strict liability for
P.A.: the conduct of the injured party is not relevant.

The liability of public authorities is governed by Article 106.2
of the Spanish Constitution, which states that individuals are
entitled to compensation for any damage to their property or
infringement of their rights caused by the operation of public
services, except in cases of force majeure.”

This constitutional principle is further developed in Law
40/2015 onthe Legal Regime of the Public Sector, particularly,
in Article 32.1, which affirms the obligation of public
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authorities to compensate individuals for harm caused by
theiractions or omissions in the exercise of public functions.
Moreover, Article 34.1 of the same law introduces a limitation:
damages are not compensable if they result from events or
circumstances that could not have been foreseen or avoided
according to the state of scientific or technical knowledge at
the time the damage occurred.”

England and Wales

Public authorities may be held liable only in limited
circumstances. To obtain compensation, a claimant must
demonstrate that the authority has breached one of the
following three principles:

- Breach of statutory duty - Under the Highways Act 1980,
local authorities have statutory duty to maintain highways
to ensure safe passage. If the highway is out of maintenance
and the claimant suffersinjury as aresult, the authority
may be held liable. However, the authority must prove that it
took “such care asin all the circumstances was reasonably
required”® to ensure the highway was not dangerous.

- Misfeasance in public office - This occurs when a public
official knowingly abuses their powers or acts with
reckless disregard for the legality of their actions, causing
foreseeable harm.

- Negligence - P.A. may be liable in negligence if it breaches
the standard of care expected in the circumstances, and
this breach causes the claimant to sufferloss.

In general, courts are cautious inimposing a duty of care on
P.A.to prevent aflood of speculative or frivolous claims. As
with the otherlegal systems analyzed, the conduct of the
injured partyisarelevant factorin assessing liability and may
reduce or eliminate compensation if contributory negligence
is established.

Australia

In Australia, many states and territories provide statutory
protection for P.A. with respect to personalinjury claims.
These protections were introduced through legislative reform
inresponse to the rising cost of liability insurance. As aresult,
most Australian jurisdictions adopted a form of statutory
“policy defense”, limiting the circumstances under which P.A.
can be held liable.

The liability of a public administration is based on the principle
of “Wednesbury unreasonableness”, for which a P.A. may

only be heldliable fora policy decision if that decision was so
unreasonable that no reasonable autharity could have made
it.” Plaintiffs advancing claims in negligence against public
authorities must prove the existence and breach of a duty by
the authority.
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Inline with the other legal systems considered here, the

conduct of the claimant is relevant. If the plaintiff has
contributed to the occurrence of their injury, the courts may
apply the principle of contributory negligence, resultingina
proportionate reduction of any damages awarded.

Conclusion

The previously rigid judicial interpretation of Article 2051 of
Italian Civil Code, establishing a form of strict liability, over
time has contributed to a significant increase in compensation
claims and corresponding judgments against public
authorities. This trend prompted insurance companies to
adjust liability policies to mitigate risk and ensure the long-
term stability of the system.

Inrecent years, however, the Supreme Court increasingly
emphasized the relevance of the injured party’s behavior.

The courtrecognized that such conduct may play a decisive
role inthe occurrence of damage and, in certain cases, may
justify areduction or even exclusion of compensation. Within
thislegal context, a form of “counter-reaction” has begun

to emerge withininsurance companies. Preliminary market
analysesindicate a trend toward reducing or even eliminating
deductiblesin general third-party liability paolicies, particularly
among smaller municipalities.

It will be of particular interest to monitor how these dynamics
continue to evolve and what further adjustments may arise
within the insurance market in response to ongoing legal and
judicial developments.
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Endnotes

*

With contributions from Kelly Lieu, Anna Dalton, Janine Oelfert,
Martin Peiffer, Barbara Kostic, Federico Maroto.

Constitutional Court ruling no. 156 of 29 April 1999: “The owner of a
thing that has caused damage to third partiesis liable under Article
2051 of the Civil Code only if they were objectively able to exercise
controland supervision over that thing.”,
https://www.cortecostituzionale.it/actionPronuncia.do.

Supreme Courtruling no. 11140 of 24 April 2024: “In general, Article
2051 of the Civil Code is applicable to public administrations that
ownroads open to public transit, with reference to hazardous
conditions inherently connected to the structure or appurtenances
of theroad, regardless of its extension(as affirmed by the Supreme
Courtinrulingno.167610f 29 July 2016; similarly, among many
others, Supreme Courtruling no. 7763 of 29 March 2007; and
subsequently, Supreme Court ruling no. 24810f 10 February 2018)",
https://www.italgiure.giustizia.it/xway/application/nif/clean/
hc.dll?verbo=attach&db=snciv&id=./20240424/snciv@s30@
a2024@n1M40@tO@oY.clean.pdf.

Supreme Courtrulingno. 2480 of 1 February 2018: “An event is
considered afortuitous case when it is external, unforeseeable
and represents an exception to the normal course of events. It can
interrupt the casual link between property and the harm suffered”,
https://sentenze.laleggepertutti.it/sentenza/cassazione-civile-n-
2480-del-01-02-2018.

Constitutional Court ruling no. 156 of 29 April 1999: “Users

of public property have duty to exercise a heightened level

of careinthe ordinary and direct use of public assets, to

protect their own safety”, https://www.cortecostituzionale.it/
actionSchedaPronuncia.do?param_ecli=ECLI:IT:COST:1999:156.

Supreme Courtruling no. 25856 from 310ctober 2017: “The
Supreme Court held that the damages suffered by the claimant
because of afallonan uneven sidewalk, made slippery by a layer of
leaves, were causally attributable to his own conduct. The accident
occurredin broad daylight, the poor condition of the sidewalk

was known to him as he resided nearby, and the risk posed by the
layer of leaves was clearly perceptible. Consequently, the claimant
should have refrained from walking along that section of the

road”, https://www.assoaima.com/wp-content/uploads/2017/11/
Cass.25856-2017.pdf.

Supreme Court rulingno. 20943 from 30 June 2022: "The
conduct of the claimantis relevant for determining the
degree of liability. The claimant may be held liable if the harm
could have been foreseen and avoided through the exercise

of ordinary care. Their conduct may break the causal link
between the act and the damage if it was so imprudent as to
be deemed unreasonable according to the standard of care”,
https://www.italgiure.giustizia.it/xway/application/nif/clean/
hc.dll?verbo=attach&db=snciv&id=./20220630/snciv@sU0@
a2022@n20943@t0.clean.pdf.

Supreme Courtrulingno. 16034 from 07/06/2023: “The public
administrationis not liable for the damage resulting from the
claimant’s fall. The cause of the harm was the negligent conduct
of claimant”, https://www.italgiure.giustizia.it/xway/application/
nif/clean/hc.dll?verbo=attach&db=snciv&id=./20230607/snciv@
s30@a2023@n16034@t0.clean.pdf.

S.I.R.(Self-Insured Retention)is a mechanism in which a fixed
threshold is stated in the insurance policy. The insured party
agreestohandle and pay for all losses up to that threshold.
Conversely, the insurance company is only responsible for the
portion of the claim that exceeds the S.I.R. The insurer does not
manage or intervene in claims that fall below the S.I.R. limit.

Forinstance, General Third-Party Liability policy of Municipality
of Bologna(covering period 30/06/2020 -31/12/2021), deductible/
S.I.LR. EUR 30.000, https://atti9.comune.bologna.it/bandidigara%
5Cbandidigara.nsf/0/ABF1942CD89EBE2AC12585200032A993/
%24FILE/Capitolato+gara+RCT_O_DEF.pdf?0pen; General Third-

All

Party Liability Policy Municipality of Florence (covering period
31/07/2016 -31/12/2018), deductible EUR 25.000.
https://wwwl.comune.fi.it/materiali/bandi/bandi_2016/servizi/
serv_ass_vari_rischi/20160627_Capitolato_RCTO.pdf, General
Third-Party Liability Policy Municipality of Arezzo - S.I.R.
EURDG.000, https://www.comune.arezzo.it/sites/default/files/
capitolato_0.pdf.

General Third-Party Liability Policy Municipality of Milan,

article 29, S.I.R., https://servizi.comune.milano.it/web/guest/
dettaglio-contenuto/-/asset_publisher/pgxg/content/servizio-
di-copertura-assicurativa-del-comune-di-milano.

https://servizi.comune.milano.it/web/guest/dettaglio-
contenuto/-/asset_publisher/pgxg/content/servizio-di-
copertura-assicurativa-del-comune-di-milano.

Grundgesetz fir die Bundesrepublik Deutschland, Art 34, “Verletzt
jemand in Auslbung eines ihm anvertrauten éffentlichen Amtes
dieihm einem Dritten gegenlber obliegende Amtspflicht, so

trifft die Verantwortlichkeit grundséatzlich den Staat oder die
Koérperschaft, in deren Dienst er steht. Bei Vorsatz oder grober
Fahrlassigkeit bleibt der Rickgriff vorbehalten. Fir den Anspruch
auf Schadensersatzund fir den Rickgriff darf der ordentliche
Rechtswegnicht ausgeschlossen werden”, https://www.gesetze-
im-internet.de/gg/art_34.html.

§839.3 BGB - Haftung bei Amtspflichtverletzung: Die Ersatzpflicht
tritt nicht ein, wenn der Verletzte vorsatzlich oder fahrlassig

unterlassen hat, den Schaden durch Gebrauch eines Rechtsmittels
abzuwenden, https://www.gesetze-im-internet.de/bgb/__839.html.

Constitucion Espanola de 1978, Articulo 106.2: “Los particulares,
enlos términos establecidos porlaley, tendran derecho a ser
indemnizados por toda lesion que sufran en cualquiera de

sus bienesy derechos, salvo enlos casos de fuerza mayor,
siempre que la lesion sea consecuencia del funcionamiento

de los servicios publicos”. Ley 40/2015 de Régimen Juridico

del Sector Publico, Articulo 32.1: «Los particulares tendran
derecho a serindemnizados porlas Administraciones Publicas
correspondientes, de toda lesion que sufran en cualquiera de sus
bienesyderechos, salvo enlos casos de fuerza mayor, siempre
que lalesion sea consecuencia del funcionamiento normal o
anormal de los servicios publicos», https://www.boe.es/eli/
es/c/1978/12/27/(1)/con.

Ley 40/2015 de Regimen Juridico del Sector Publico, Articulo 34.1-
Indemnizacion. “Solo seranindemnizables las lesiones producidas
al particular provenientes de danos que éste no tenga el deber
juridico de soportar de acuerdo conla Ley. No seranindemnizables
los danos que se deriven de hechos o circunstancias que no

se hubiesen podido prever o evitar segun el estado de los
conocimientos de la ciencia o de la técnica existentes en el
momento de produccién de aquéllos”, https://www.boe.es/eli/
es/1/2015/10/01/40/con.

Highways Act 1980, section 58, “Special defense in action against
a highway authority for damages for non-repair of highway. In an
action against a highway authority in respect of damage resulting
from their failure to maintain a highway maintainable at the public
expenseitisadefense(without prejudice to any other defense

or the application of the law relating to contributory negligence)
to prove that the authority had taken such care asin all the
circumstances was reasonably required to secure that the part
of the highway to which the action relates was not dangerous

for traffic”, https://www.legislation.gov.uk/ukpga/1980/66/
section/b8.

The term “Wednesbury unreasonableness”is not explicitly
mentioned in the official text of the Administrative Decisions
(Judicial Review)Act 1977 (ADJR Act). However, the principle is
implicitly reflected in the wording of section 5(2)(g).
https://www.legislation.gov.au/C2004A01697/latest/text.

website links were last accessed on 10 July 2025.
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