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A New Era or Just a Respite?

U.S. Supreme Court Stops Jurisdiction
Over Foreign Manufacturers From
Spiraling Out of Control (for Now)
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J. McIntyre Machinery, Ltd. v. Nicastro' and Goodyear
Dunlop Tires Operations, S.A. v. Brown? of June 27, 2011 —
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When it comes to product defects, non-U.S. manufacturers, too, must
constantly fear being sued for damages in a U.S. court. This is a true
nightmare for many companies, as court proceedings in the U.S. are time-
consuming and, due to pre-trial discovery and high compensation amounts,
significantly more expensive than proceedings before domestic courts.?
This is all the more unsettling as many U.S. states have, over the years,
continued to weaken the requirements for establishing their jurisdiction
over foreign manufacturers. It is becoming more and more common for
them to apply the stream-of-commerce doctrine, according to which
jurisdiction over foreign manufacturers can be established by virtue of the
mere fact that a product finds its way into a U.S. state through the stream
of commerce.* In two anxiously awaited judgments, the U.S. Supreme
Court has now rejected the application of this doctrine and, in so doing,
stopped jurisdiction over foreign manufacturers from spiraling out of
control, at least for now.?
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In the following, we will first provide a short overview
of the previous legal situation before addressing the
two judgments. We will then briefly outline the impact
of the new legal situation on the litigation risk faced by
foreign manufacturers as well as anticipated future
developments.

1 Previous Legal Situation
1.1 Jurisdiction Over Foreign Manufacturers

Each U.S. state determines its own jurisdiction
requirements for actions against foreign manufacturers.
Its scope of discretion is limited by the United States
Constitution, namely by the due process clause in

the Fourteenth Amendment: According to it, the
establishment of jurisdiction must be consistent with
the traditional notions of fair play and substantial
justice.¢ For this reason, certain minimum contacts
between the foreign manufacturer and the forum state
must be established in order to justify the jurisdiction
of its courts.” Examples of such contacts are the sale
and advertising of products in the relevant state.

1.2 The Stream-of-Commerce Doctrine

The increasing importance of global trade led to the
evolution of the stream-of-commerce doctrine in the
1970s, which first received support from the U.S.
Supreme Court in its World-Wide Volkswagen judgment
in 1980.8 Stream of commerce refers to the path of a
product from the manufacturer through distributors to
the consumer. According to this doctrine, a court can
establish its jurisdiction over a foreign manufacturer by
virtue of the mere fact that a product of that manufacturer
finds its way into a U.S. state through the stream of
commerce. The background of this development was
that products sold in the U.S. increasingly stemmed
from foreign — and not from U.S. — manufacturers.® In
order to make it easier for U.S. consumers to pursue
product liability claims, new ways of suing foreign
manufacturers in U.S. courts were sought. For foreign
manufacturers, however, this means an incalculable
litigation risk in the U.S. For instance, the owner of a
small farm in Germany, Italy or any other foreign country
who sells his products to a wholesaler would have to
be prepared for the possibility that he could be sued
for damages in any U.S. state without ever leaving his
own village.'®

As far back as 1987 several U.S. Supreme Court Justices
tried to restrict the stream-of-commerce doctrine in its
Asahi Metal Industry Company, Ltd. v. Superior Court
of California decision''. This judgment concerned a
Japanese valve manufacturer that had sold a defective
valve to a Taiwanese inner tube manufacturer which,
in turn, supplied the U.S. market. A motorcyclist had a
serious accident due to the defective inner tube and
sued the Taiwanese manufacturer in a California state
court. The manufacturer then served third-party notice
on its Japanese supplier Asahi Metal Industries. In this
dispute between the Taiwanese manufacturer and the
Japanese supplier, the U.S. Supreme Court found
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that the due process clause required more than the
manufacturer merely being aware that, through the
stream of commerce, its product could end up in a
far-away jurisdiction, namely that the manufacturer
specifically targeted its activities at the U.S. state in
order to invoke the benefits and protections of its
laws.'? At that time, however, the U.S. Supreme Court
could not find a majority for or against the stream-of-
commerce doctrine. Since then there has been uncertainty
in the U.S. about whether the stream-of-commerce
doctrine is applicable or not. Many U.S. states were
still using this doctrine until quite recently.

2 Trend Reversal in the U.S. Supreme Court

After 24 years the U.S. Supreme Court recently handed
down two new judgments on jurisdiction over foreign
manufacturers. Observers were anxious to see whether
the Court would finally resolve the uncertainty that had
been triggered by the Asahi Metal Industry judgment.'?

2.1 The Mclintyre v. Nicastro Case

The Mclintyre v. Nicastro case' concerns a product
manufactured outside the U.S. that caused an injury in
a U.S. state. The U.S. citizen Nicastro severely injured
his hand while using a machine in New Jersey. He then
sued the English manufacturer J. Mclntyre Machinery,
Ltd. (Mclntyre) for damages in a New Jersey state
court. There was no business contact at all between
New Jersey and Mclintyre; in particular, Mcintyre did
not have any offices or other property in New Jersey,
nor did the company advertise its products there.
Mclntyre sold its machines through an independent
distributor that operated in the entire U.S. market.
Four machines had ended up in New Jersey, including
the one with which Nicastro injured himself. The New
Jersey Supreme Court based its jurisdiction on the
contention that the foreign manufacturer Mcintyre
should have known that its machines were being
distributed through a nationwide distribution system
that could result in its products being sold in any of
the 50 U.S. states, including New Jersey.

2.2 The Goodyear v. Brown Case

The Goodyear v. Brown case15 concerns a product
that was manufactured and sold outside of the U.S.

— and that caused damage outside the U.S. Two
adolescents from North Carolina were killed in a bus
accident in France. The parents of the youths blamed
the accident on tire failure and filed a lawsuit against
the Luxembourg manufacturer Goodyear Dunlop Tires
Operations, S.A. (Goodyear Luxembourg), a subsidiary
of the American Goodyear Tire and Rubber Company
(Goodyear USA), in a North Carolina state court.
Goodyear Luxemburg itself did not have any contact
with the U.S. market. The tires manufactured and sold
by it differed — both in size and construction — from
those manufactured for the U.S. market. Only 0.1% of
the tires ended up in the North Carolina market as a
result of custom orders through Goodyear USA. The
North Carolina Court of Appeals based its jurisdiction



on the contention that some of the tires manufactured
by Goodyear Luxemburg had reached North Carolina
through the stream of commerce. The Court of Appeals
claimed that this was sufficient for suing Goodyear
Luxemburg in the U.S. state, even though the relevant
events had occurred outside the U.S.

2.3 The Decisions of the U.S. Supreme Court

In both cases the manufacturers successfully filed an
appeal before the U.S. Supreme Court against the state
courts’ judgments. The U.S. Supreme Court found that
the ties of the two foreign manufacturers, Goodyear
Luxemburg and Mclntyre, with the forum states were
not sufficient to establish jurisdiction. In both decisions
the stream-of-commerce doctrine is rejected as being
too expansive.

In the Mcintyre v. Nicastro case, four Justices stated
that jurisdiction over a foreign manufacturer requires
that this manufacturer has purposefully targeted its
activities at the forum state in order to invoke that state’s
benefits and protections. According to these Justices,
this can be assumed, for example, if the manufacturer
advertises in the forum state, ships its products there,
or otherwise targets the market.’® On the other hand,
the Justices maintained that — as a general principle —
it is not sufficient if the manufacturer could have
foreseen that its products might end up in this state.
They also added that establishing jurisdiction requires
a separate assessment for each state. The Justices
asserted that, even though Mclintyre had targeted the
U.S. market as a whole, the courts in New Jersey lacked
jurisdiction over the manufacturer since New Jersey
had not been purposefully targeted.

Although two Justices ultimately agreed with this in a
concurring opinion, they did not want to stipulate any
strict rules for establishing jurisdiction over foreign
manufacturers. They asked, for example, how one
should then assess the purposeful targeting of specific
markets in electronic commerce, where the products
can be targeted at the whole world. They asserted that
it would be better to evaluate the individual case
based on the manufacturer’s specific activities and
individual circumstances.

The three female Justices on the U.S. Supreme Court
(including Justices Sotomayor and Kagan nominated
by President Obama) did not agree with the conclusion.
In their opinion, Mclntyre purposefully targeted its
activities at the state of New Jersey, too. According to
them, a manufacturer that distributes its products
internationally wants to sell them everywhere and
therefore invokes the benefits und protections of every
state. By selling its machines through a distributor that
supplied the U.S. market as a whole, Mcintyre also
targeted its activities at commercial relations with New
Jersey. Interestingly, the dissenting opinion also referred
to Article 5(3) of Council Regulation (EC) No 44/2001
on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Council
Reg (EC) 44/2001). According to this provision, a person

can be sued in matters relating to tort, delict or quasi-
delict, in the courts for the place where the harmful
event occurred.17 According to the dissenting opinion,
the majority opinion in the U.S. Supreme Court puts
American plaintiffs at a disadvantage compared to
plaintiffs in the European Union, for example. This
comparison is flawed, however, since Article 5(3)
Council Reg (EC) 44/2001 requires that the defendant
be domiciled in the territory of a Member State.

On the other hand, in the Goodyear v. Brown case,

in which the damage occurred outside the U.S., the
opinion of the U.S. Supreme Court was unanimous,
i.e., with nine votes to zero the U.S. Supreme Court
held that in cases in which the damage occurs outside
the U.S., only continuous and systematic affiliations of
the manufacturer with the forum state can render the
manufacturer susceptible to being sued in that state.'®
Interestingly, this decision was authored by Justice
Ginsburg, who also wrote the dissenting opinion in
the MclIntyre v. Nicastro case. This shows how much
the decision depends on the facts of the specific case.

3 Analysis of the Decisions: Impact on
Foreign Manufacturers

For now, foreign manufacturers can breathe a sigh of
relief: The U.S. Supreme Court is making it more difficult
for U.S. courts to subject foreign manufacturers to
their jurisdiction.’ According to the Court, placing
products into the stream of commerce outside the U.S.
—even if such products end up in the U.S. —is not a
sufficient basis for establishing jurisdiction; more is
needed. However, the Justices have not been able to
agree on just what such additional elements should be.

This much is clear: If the damage occurs outside of the
U.S., such as in the Goodyear v. Brown case, enduring
relations between the manufacturer and the forum
state are necessary to establish jurisdiction. The U.S.
Supreme Court requires continuous and systematic
contacts. This includes setting up offices, employing
staff and actively selling and advertising products.?°

Things are different, however, if the damage occurs in
a U.S. state. The Court has now made it clear that
merely placing products into the stream of commerce
does not constitute sufficient contact. Thus, if
individual products end up in a U.S. state — without
the manufacturer having targeted its own activities at
this result — this is not sufficient to establish jurisdiction
in this state, according to the new case law. However,
which activities of the manufacturer are regarded as
sufficient is still unclear.

4 Practical Advice

There are certain measures that manufacturers can
take to reduce the likelihood of being sued in the U.S.?'
If the jurisdiction of a particular U.S. state or the entire
U.S. is to be avoided, one should avoid any direct business
contact with this region. This includes, in particular, the
posting of employees, mailing of advertising brochures
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or other marketing measures, contract negotiations
and the offer of advice or other information regarding
one’s own products. In addition, the products should be
sold through independent distributors. If manufacturers
want to take more caution to avoid the jurisdiction of
certain states, they can expressly exclude engaging in
business there. With regard to electronic commerce, a
company could explicitly state that its online offering
does not apply in certain regions.

5 Outlook

The American Association for Justice (AA]),?? which
supported the plaintiffs in the two cases before the
U.S. Supreme Court, is critical of the Court’s decisions.??
According to the AA|, it is important for the protection
of U.S. citizens that foreign manufacturers be held
accountable for their defective products in the U.S. It
contends that Congress must act quickly to re-establish
legal certainty in the global marketplace. This gives a
boost to proposed legislation that was brought before
the Senate some time ago and that is intended to make
it easier for U.S. plaintiffs to hold foreign manufacturers
liable.2* Among other things, this legislation recommends
stipulating that foreign manufacturers must purchase
import licenses. This push by the AAJ should be taken
seriously and its influence on the U.S. Senate should
not be underestimated. If this law were to materialize,
it would have drastic financial effects on expanding
companies. Therefore, further developments should
be closely monitored by exporting companies and
their advocacy groups.®
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